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Respondents Janice K. Brewer, Governor of the State of Arizona 

(“Governor”), and Arizona State Senate and Senate President Russell Pearce 

(jointly, “Respondents”), respectfully move this Court to stay the portion of the 

Court’s November 17, 2011 Order (“Order”) reinstating Petitioner-Intervenor 

Colleen Coyle Mathis as Chair of the Independent Redistricting Commission, 

pending reconsideration and clarification of its Order.  

As set forth in Respondents’ Joint Motion for Reconsideration filed this 

same date, the Order is not clear why, in the Court’s view, the Governor’s 

November 1, 2011 letter to Ms. Mathis simply announcing the Governor’s 

removal decision “does not demonstrate ‘substantial neglect of duty [or] gross 

misconduct in office’” even though no such requirement exists under Article 4, 

Part 2, Section 1(10) of the Arizona Constitution.  (See 11/17/11 Order at 1).  

Until and unless Respondents receive such clarification from the Court, the 

Governor and the Senate cannot exercise their constitutionally vested authority 

in a way that conforms with the Court’s Order.  

Pursuant to Smith v. Ariz. Citizens Clean Elections Comm’n, 212 Ariz. 

407, 410 ¶ 9, 132 P.3d 1187, 1190 (2006), Respondents are entitled to a stay if 

they establish: (1) a strong likelihood of success on the merits, (2) the 

possibility of irreparable harm to Respondents if relief is not granted, (3) a 

balance of hardships favoring Respondents; and (4) in certain cases, 
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advancement of the public interest.  These factors may be evaluated on a sliding 

scale, so Respondents need only establish either: (1) probable success on the 

merits and the possibility of irreparable injury, or (2) the presence of serious 

questions and that the balance of hardships tips sharply in Respondents’ favor.  

Smith, 212 Ariz. at 410-11 ¶¶ 10-11, 132 P.3d at 1190-91.   

Under Smith’s sliding scale, Respondents are entitled to a stay of the 

reinstatement Order pending the Court’s reconsideration and clarification.  The 

ability of the Governor to exercise her constitutional removal power in a way 

that conforms with the Court’s order unquestionably presents a “serious 

question.”  A stay is also absolutely necessary to allow the Governor the 

opportunity to correct whatever deficiencies the Court believes existed with the 

November 1 letter.  As the following facts show, the balance of hardships 

clearly tips sharply in Respondents’ favor:  

(1) The Governor and Senate have a constitutional duty to exercise

their removal power if they believe that grounds for removal of a commissioner 

exist under Article 4, Part 2, § 1(10).  They are effectively paralyzed, however, 

from exercising this constitutional power until and unless additional guidance 

and clarification is provided by this Court.  The inability of the Governor and 

Senate to exercise their constitutional power under section 1(10) constitutes “a 

direct injury to [their] constitutional authority.”  Brewer v. Burns, 222 Ariz. 
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234, 237-38 ¶¶ 14-15, 213 P.3d 671, 674-75 (2009); Forty-Seventh Legislature 

v. Napolitano, 213 Ariz. 482, 487 ¶ 15, 43 P.3d 1023, 1026 (2006). 

(2)  It is unclear when the Court will issue its formal opinion “detailing 

its reasoning” regarding why it believed the Governor failed to “demonstrate”  

grounds for removal.  (Order at 2).  It is imperative that the Governor and 

Senate receive at least some guidance in the interim from this Court. 

(3)  The Governor’s and Senate’s ability to exercise their constitutional 

removal authority in conformance with the Court’s Order may be moot if the 

Commission completes its work while the Governor and Senate await the 

Court’s formal opinion.  The Commission is planning to meet the week of 

November 28, 2011 “to consider the public comment that it has received on the 

draft congressional and legislative district maps it adopted in October” (see 

11/20/11 Commission News Release, Exhibit 1).  Ms. Mathis has announced 

that she hopes the Commission can move swiftly to complete its work prior to 

Christmas, so the final maps can be provided to the Department of Justice 

(DOJ). (Id.).  This indicates that the public will not have another opportunity to 

comment on maps and that the existing draft maps created through a flawed, 

incomplete, secretive and unconstitutional process is what the public will be 

forced to accept.     
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(4) In contrast, the hardship to the Commission from granting a stay 

would be minimal, and the constitutional mandate of upholding public 

confidence in the integrity of the redistricting process would still be advanced.  

A short stay while this Court clarifies its Order will pose the least disruption to 

the remaining mapping process,1 and will still allow the other Commission 

members to begin considering and discussing the extensive amount of public 

comment they have received regarding the draft maps.  (Exhibit 1) (noting that 

the Commission received “a tremendous amount of public comment” from 

public hearings held in 30 locations, all of which it will consider, as well as 

reports submitted by the Legislature and other comments that were mailed or 

sent electronically).  

(5)  Moreover, the Commission on Appellate Court Appointments had 

already received nineteen applications from Arizona citizens to replace Ms. 

                                          
1 Once the maps are submitted, DOJ has sixty days to review and respond 

to a preclearance request.  See 28 C.F.R. § 51.37.  DOJ allows, however, for 
“expedited consideration” of preclearance requests from the state and political 
subdivisions, which DOJ often completes in less than 60 days. 28 C.F.R. § 
51.34(a).  Arizona counties will also complete and pre-clear any changes to 
precinct boundaries and polling places in anticipation of the 2012 elections. 
May 30, 2012 is the statutory deadline for the state legislative candidates to 
collect signatures, qualify for public contributions and file petitions for the 2012 
elections.  See A.R.S. § 16-311.  A short stay pending the Court’s clarification 
will not interfere with timely completion of this process, particularly in light of 
the ability to request expedited consideration from DOJ.     
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Mathis prior to this Court’s reinstatement Order.2  Once the Court clarifies its 

Order and gives the Governor the opportunity to re-issue a removal letter if she 

so chooses, the Commission on Appellate Court Appointments can resume and 

finalize its interview and selection process so that Ms. Mathis can be replaced 

in time for the Commission to complete its work in a manner that re-establishes 

public confidence in the mapping process.   

The above factors show that Respondents are entitled to a stay under 

Smith.  In addition to the balancing of the likelihood of success on the merits 

and irreparable injury, courts will consider public policy in determining whether 

to grant a stay.  See Shoen v. Shoen, 167 Ariz. 58, 63, 804 P.2d 787, 792 (App. 

1990).  Public policy concerns are critical to an appropriate consideration of 

irreparable injury in this matter.  Ultimately, the relevant injury is not injury or 

hardship to the Commission as an entity or to any of its members, to the 

Governor or to the Senate or its members acting in their official capacities.  

Rather, it is the injury or hardship to the people of the State of Arizona that 

must be evaluated and matters the most.  The modest delay that would be 

occasioned by staying Ms. Mathis's reinstatement until this Court can decide the 

motion to reconsider and, at minimum, until this Court can provide enough of 

                                          
2 (See Arizona Supreme Court press release; see also “Nineteen Apply 

for Redistricting Chair,” 11/15/11 Arizona Capitol Times).  
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its reasoning to permit the Governor and Senate to effect their removal 

authority, does not jeopardize the conduct of the 2012 elections.  But leaving 

the Governor, the Senate and the people of Arizona in constitutional limbo –  

with no removal power – until this Court issues its opinion creates serious 

separation of powers concerns with major public policy implications. 

Governor Brewer and the Senate in good faith believed that they had 

fully complied with the unambiguous and plain language of Ariz. Const., Art. 4, 

pt. 2, sec. 1(10) in the steps they took earlier this month to remove Ms. Mathis 

from the Commission.  Now that the Court has determined to intervene and 

declare that more was required, the Governor and Senate are entitled to an 

opportunity to bring their conduct into conformance with the Court’s Order.  

Until the Court clarifies what deficiencies existed, they cannot do so and are 

paralyzed from exercising their textually committed constitutional authority.  A 

stay is absolutely necessary pending the Court’s reconsideration and 

clarification so the Governor’s and Senate’s authority is not rendered moot by 

the delayed action of a coordinate branch.  See Brewer, Forty-Seventh 

Legislature, supra.   

For these reasons, together with those set forth in the Motion for 

Reconsideration/Clarification, Respondents jointly and respectfully request the 
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Court to stay the portion of its November 17, 2011 Order reinstating Petitioner-

Intervenor Mathis pending the Court’s reconsideration/clarification of its Order.             

DATED this 21st day of November, 2011.

JONES, SKELTON & HOCHULI, P.L.C.

By  /s/  Lori L. Voepel
A. Melvin McDonald
Lori L. Voepel
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Attorneys for Respondents
Arizona State Senate and 
Senate President Russell Pearce

OFFICE OF THE ARIZONA GOVERNOR

By  /s/  Lori L. Voepel  for
Joseph Sciarrotta, Jr.
Christina Estes-Werther
1700 W. Washington Street, 9th Floor
Phoenix, Arizona  85007

GAMMAGE & BURNHAM, P.L.L.C.

By  /s/  Lori L. Voepel  for
Lisa T. Hauser
Christopher Hering
Two N. Central Avenue, 15th Floor
Phoenix, Arizona  85004
Attorneys for Respondent
Governor Janice K. Brewer

2699273.1


